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Parens Patriae and Wardship Powers: 
Their Nature and Origins 


JOHN SEYMOUR* 


Introduction 


One hundred years ago, in R v Gyngall, Lord Esher MR gave the following 
description of the parens patriae jurisdiction which the Court of Chancery 
exercised over children: 


That was not a jurisdiction to determine rights as between a parent and a stranger, or as 
between a parent and a child. It was a paternal jurisdiction, a judicially administrative 
jurisdiction, in virtue of which the Chancery Court was put to act on behalf of the Crown, 
as being the guardian of all infants, in the place of a parent, and as if it were the parent of 
the child, thus superseding the natura! guardianship of the parent.' 


Almost a century later, Lord Donaldson MR observed in Re R: 


[T]he practical jurisdiction [of a court exercising parens patriae powers] is wider than that 
of parents . . . [T]Jhis jurisdiction is not derivative from the parents’ rights and 
responsibilities, but derives from, or is, the delegated performance of the duties of the 
Crown to protect its subjects and particularly children .. .? 


The two statements reveal differing conceptions of the parens patriae jurisdic- 
tion. For Lord Esher, it was a paternal (we would now say ‘parental’) one: its 
exercise enabled the Court of Chancery to act ‘in the place of a parent, as if it 
were the parent of the child’. For Lord Donaldson, the jurisdiction did not stop 
there: it clothed the Court with ‘wider’ powers than those possessed by natural 
parents and so permitted the judge invoking it to do more than fill the shoes of a 
parent. The essential feature of this jurisdiction was that it was not ‘derivative’. 

These dissimilar views cannot be explained in terms of systematic develop- 
ments in the law which occurred between the late nineteenth and late twentieth 
centuries. Nor can we today dismiss the divergence of opinion as unimportant. 
In 1992, in the High Court of Australia, the contemporary significance of the 


* Reader in Law, Australian National University, Canberra, ACT 0200. For comments on earlier drafts, I am 
grateful to my colleagues, Phillipa Weeks, Stephen Parker and Jock Brookfield, and Clyde Croft, Barrister-at-Law, 
Melbourne. The preliminary research for this paper was undertaken while I was a Visiting Scholar at the Centre for 
Socio-Legal Studies, Wolfson College, Oxford and I express my thanks to Donald Harris for the assistance and 
facilities provided by the Centre. 


1 Rv Gyngall [1893] 2 QB 232 at 239. See also Kay LJ at 248. 

2 Re R (a minor) (wardship: medical treatment) [1991] 4 AN ER 177 at 186. Lord Donaldson’s comments related 
to the wardship jurisdiction, but it is clear that the source of that jurisdiction is the parens patriae power. See below 
at 178-9. 
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issue was underlined in a decision dealing with the sterilization of an intellec- 
tually disabled fourteen-year-old girl.? The majority accepted that, while the 
girl’s parents lacked the power to authorize the procedure, a court exercising the 
parens patriae jurisdiction could give the necessary authorization. In reaching 
this conclusion, the majority followed Re R and thus held that the jurisdiction 
was broad enough to permit intervention in a matter which was beyond parental 
power. In sharp contrast was the powerful dissenting judgment of Brennan J. He 
denied that the parens patriae jurisdiction conferred wider powers than parents 
possess in respect of the personal integrity of their children.* This difference of 
opinion illustrates the importance of the consequences which flow from the 
identification of the nature and extent of the jurisdiction. It is one thing for a 
court to put on the mantle of a parent in order to do what that parent is 
competent to do. It is quite another for a court to take action which results in the 
exercise of powers which are not possessed by a parent. 

It must not be overlooked that the parens patriae jurisdiction confers powers 
not only to protect the young, but also to control them. At a time when the law is 
giving increasing recognition to children’s autonomy—and, consequently, look- 
ing more sympathetically at challenges to parental authority—it is necessary 
fully to consider the implications of judicial claims to possess powers which are 
not defined by reference to current conceptions of the parent-child relationship. 
Further, even before Lord Donaldson laid claim to powers greater than those 
possessed by a parent, concern was being expressed about the breadth of the 
jurisdiction which the Family Division of the High Court could exercise in 
respect of children.*> As the Law Commission pointed out, one source of this 
concern was the use of wardship in cases in which children were already subject 
to orders made in care proceedings; the outcome was frequently ‘duplication and 
conflicts of jurisdiction’.®° The resulting uncertainty was another manifestation of 
doubts about the outer limits of the parens patriae jurisdiction. 

Although some of the difficulties to which the Law Commission drew 
attention have been overcome by the enactment of s 100 of the Children Act 
1989, the need for this provision is a further demonstration that the problem of 
identifying the extent of the parens patriae jurisdiction is of current importance. 
In addition, it is significant that the section’s restrictions apply to the exercise of 
‘the High Court’s inherent jurisdiction with respect to children’.’ This wording 
focuses attention on the source of the power inherited from the Court of 
Chancery and not on the procedural mechanism (wardship) in which it is usually 
clothed. As Lord Mackay LC noted of the policy embodied in s 100, ‘{I]n the 
Government’s view wardship is only one use of the High Court’s inherent parens 
patriae jurisdiction’.2 This comment underlines the importance of recognizing 


3 Secretary, Department of Health and Community Services v J}WB and Another (1992) 106 ALR 385. 
* (1992) 106 ALR 385 at 430. 
: See The Law Commission, Family Law, Review of Child Law, Wards of Court (1987, Working Paper No 101). 
Ibid at 3. 
7 See s 100(2). 
® Lord Mackay, ‘Joseph Jackson Memorial Lecture—Perceptions of the Children Bill and Beyond’, (1989) 139 
NL? 505 at 507. 
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that it is a broad, general power which the 1989 Act has preserved. The statute, 
perhaps inevitably, provides no answers to questions about the character of the 
residual jurisdiction thus retained. These questions are still open and the need to 
compare the differing views expressed by Lords Esher and Donaldson remains. 

It is the theme of this paper that an examination of the history of the parens 
patriae and wardship powers is essential to an understanding of the issues raised 
by these divergent views. Before this is undertaken, however, attention should be 
drawn to certain other aspects of the problem. Lord Esher’s purpose was to 
emphasize the difference between the parens patriae jurisdiction and the com- 
mon. law jurisdiction invoked (as in the case before him) by way of habeas corpus 
proceedings. The distinction which he stressed was between the function which 
a court performs when ruling on conflicting claims as to the custody of children 
and that which it performs when it fulfils a parental role. As has been shown, a 
further distinction can be drawn between this role and the ‘wider’ function 
identified by Lord Donaldson. 

There are, therefore, three different, but related, facets of the jurisdiction 
which the High Court exercises in respect of children. There is the conventional 
role which it undertakes when it acts as a tribunal for settling disputes. 
Proceedings requiring the resolution of disputes concerning children may come 
before a court in a number of ways. Conflicts as to custody or access must be 
resolved in divorce cases. Habeas corpus proceedings may relate to children, as 
may applications for injunctions and proceedings for judicial review. The 
influential decision of the House of Lords in Gillick® was the result of an 
application for a declaration. The important point is that, while a court deciding 
cases of this kind must be careful to protect the interests of the children involved, 
this can be done without putting on the mantle of a parent. Only when this step is 
taken does the court exercise the parental jurisdiction and so assume the rights 
and duties of a parent. At this stage, the court becomes a surrogate parent. It 
takes on a distinctive function; in the words of Viscount Haldane LC, a court 
exercising the parens patriae power: 


is really sitting primarily to guard the interests of the ward. . . . Its jurisdiction is in this 
respect parental and administrative, and the disposal of controverted questions is an 
incident only in the jurisdiction." 


Similarly, Cross J observed: 


Wardship proceedings are not like ordinary civil actions. There is no ‘lis’ between the 
parties. The plaintiffs are not asserting any rights; they are committing their child to the 
protection of the court.”! 


The notion of surrogacy is crucial; it is this which takes a court beyond 
dispute-resolution to a more active role. This role is assumed in circumstances in 
which a court is required to make decisions of a kind which a parent can make. 

9 Gillick v West Norfolk and Wisbech Area Health Authority [1986] 1 AC 112. 


© Score v Scott [1913] AC 417 at 437. 
" In re B (JA) (An Infant) [1965] 1 Ch 1112 at 1117. 
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The most obvious situation in which this step must be taken and a surrogate 
appointed is when a parent has died; as will be seen, wardship procedures (which 
emerged before the parens patriae principle was fully recognized) were developed 
to allow for the administration of the property of infant heirs. The gap created by 
the death of the adult property-owner had to be filled. Later, the procedures 
were extended to allow action to be taken when the parent or guardian was unfit 
and had to be superseded. But whether the parent was unavailable or unsuitable, 
the law’s concern was initially with the appointment of a substitute parent. When* 
acting in this capacity, the Court of Chancery assumed only those powers which 
were possessed by the parent. The contrast between the performance of this role 
and the assertion of the protective jurisdiction’* envisaged by Lord Donaldson 
has already been emphasized. When the High Court employs this jurisdiction, it 
is adopting, not the role of a parent, but a more expansive role as a protector of 
children’s welfare. 

Needless to say, the distinctions which have been suggested do not always 
remain sharp. Whenever the High Court hears proceedings involving a child, it 
is likely to endeavour to exercise its powers in a manner which would satisfy a 
wise parent. In this sense, therefore, the Court must always, to a greater or lesser 
degree, fulfil a ‘parental’ function when dealing with children. Further, it is not 
possible to argue that certain types of proceedings invariably require dispute- 
resolution, while others require the Court to assume the role of a parent. In most 
proceedings there will be some form of dispute; in some it will be necessary for 
the Court to invoke its parens patriae jurisdiction and in others it will not. Also, 
the protective jurisdiction encompasses the parental jurisdiction and both are 
manifestations of the Crown’s parens patriae powers which were delegated to the 
Court of Chancery. Hence when the High Court asserts the protective jurisdic- 
tion, it acquires the powers of a natural parent as well as the additional powers 
identified by Lord Donaldson. Nevertheless, while the difficulties of a three-way 
classification are conceded, its use assists our understanding of the parens patriae 
jurisdiction. 

The purpose of this paper is to explore the nature of this jurisdiction. ‘The task 
can best be begun by endeavouring to disentangle the court’s parens patriae 
powers from its wardship powers. This requires a brief analysis of the history of 
each. 


Feudal Tenure and Wardship 


To understand the origins of wardship, it is necessary to have some knowledge of 
land tenure in medieval England.’ It is sufficient here to draw attention to the 
distinction between military tenures and socage tenure. Military tenures took the 


12 This distinction, which is central to this paper, is similar to that drawn by Lowe and White between the 
‘custodial’ and ‘protective’ jurisdictions. As will be seen, however, there are important differences between this 
classification and the one offered here. See Lowe and White, Wards of Court (2nd ed, 1986) at 146-7, 157-60. 

13 For a general discussion of feudal land tenure, see: Pollock and Maitland, The History of English Law before the 
Time of Edward I (2nd ed, 1968), Vol I at 229-40, 252-96; Milsom, Historical Foundations of the Common Law 
(1969) at 93—5 and Holdsworth, A History of English Law, Vol III at 34-66. 


This content downloaded from 185.44.78.113 on Wed, 18 Jun 2014 13:07:20 PM 
All use subject to JSTOR Terms and Conditions 


SUMMER 1994 Parens Patriae and Wardship Powers 163 


form of tenure by knight service (also known as tenure in chivalry) and tenure by 
grand serjeanty. Originally military tenants held land in return for the perform- 
ance of military service, but by the thirteenth century the obligation to fight in, 
or otherwise support, a lord’s military campaigns had disappeared. In spite of 
this change, however, military tenures retained their importance. This was 
because the lords of lands held by way of these tenures were able to claim a 
number of valuable benefits, benefits which—as will be seen—were to be 
preserved until the seventeenth century. 

Under the feudal land-holding system, a tenant acquired the lifelong use of the 
land. The nature of the arrangement was underlined by the fact that, when a 
tenant died, the lord was not bound to allow the tenant’s heir to enter into 
possession of the land. A sum of money—known as a ‘relief’ —was payable by an 
adult heir who wished to take up an ancestor’s holding. This was one of the 
incidents of military tenure which bore fruit on the death of a tenant. More 
important for the purposes of this paper were the rights which accrued when a 
military tenant died leaving an infant heir. When this occurred, the lord resumed 
control (ie, the wardship) of the land. In the case of a male heir, the wardship 
lasted until he attained the age of twenty-one. In the case of a female heir, the law 
was less clear; the wardship may have continued until the age of twenty-one or 
may have ceased at the age of fourteen. During the period of wardship, the lord 
took the rents and profits for his own use. There was also the right to marriage. 
In addition to the wardship of the land, the lord acquired the wardship of the 
heir’s person (and so, for example, could take action if deprived of the ward’s 
custody). An important aspect of this personal control was that the lord had a 
considerable say in determining whom the ward could marry. A ward who 
married without the lord’s consent wronged the lord, as did anyone who 
procured the marriage."* 

Although wardship imposed some obligations on the lord—there was a duty to 
provide for the ward’s maintenance and upbringing and not to commit waste— 
the essential feature of the relationship was the benefit which the lord obtained. 
As guardian, the lord possessed rights over the lands and person of the heir and 
these were a valuable form of property. They were saleable and assignable and 
large sums were paid for the wardships and marriages of wealthy heirs.’> An 
appreciation of this aspect is crucial to a proper understanding of the notion of 
wardship embodied in the law relating to military tenures. What were involved 
were arrangements which conferred proprietary and pecuniary rights on the 
guardian. 

In contrast, a different form of wardship grew up in the case of land held in 
socage.'© When the tenant of such land died, the heir was placed under the 


4 See Pollock and Maitland, op cit above, n 13, Vol I at 319. For a general discussion of wardship and marriage, 
see ibid at 318-29. A detailed examination of guardianship in chivalry is contained in MacPherson, A Treatise on the 
Law Relating to Infants (1842) at 2-18. 

15 Pollock and Maitland, op cit above, n 13, Vol I at 322 and Holdsworth, op cit above, n 13, Vol III at 64. 

16 Tt seems that there is no satisfactory definition of socage tenure and that it can be defined only in terms of what 
it was not. Plucknett described socage tenure as consisting of a great variety of tenancies, the only common feature 
of which was that they were not servile or military. A Concise History of the Common Law (5th ed, 1956) at 537. 
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wardship of the nearest relation to whom the land could not descend. Originally 
the arrangement lasted until the heir attained the age of fifteen, but later fourteen 
became the accepted age for males and females. The wardship applied to both 
person and property. Whether guardians in socage initially exploited the land for 
their own benefit is not clear, but by the late thirteenth century it was recognized 
that they could not take the profits for themselves and had an obligation to 
account to the heirs.’” It was this which came to distinguish military wardship 
from wardship over socage land. The former was primarily a source of feudal 
revenues, while the latter had nothing to do with the feudal relationship. More 
important, in contrast to the profit motive underlying the lord’s claims over land 
held in military tenure, wardship of socage land carried with it an obligation to 
protect the heir’s interests. This point was underlined by Littleton, who 
remarked: 


fT Jhe guardian in chivalrie hath the wardship to his owne use, and the guardian in socage 
hath not the wardship to his owne use, but to the use of the heire.® 


Before this aspect is discussed, it is necessary to examine one further thread in 
the pattern. The financial benefits available to lords whose land was held in 
military tenure have been outlined. It was predictable that their tenants would 
seek to avoid the burdens imposed by wardship, marriage and relief. Various 
devices were employed in order to ensure that land did not descend directly to an 
heir. ‘The most important of these evasion devices was the use; by the end of the 
fifteenth century a substantial part of the land of England was held in use and this 
deprived lords (particularly the King, since he was always lord and never 
tenant!’) of feudal revenues.”° In an attempt to resist the encroachment of uses, 
the monarchs took counter-measures, the most important of which was the 
Statute of Uses of 1535.7! The effect of this Act was that any use was executed 
and the legal ownership of the property vested in the beneficiary. Thus infant 
heirs came into possession of their lands and the King could again claim the 
rights of wardship, marriage and relief. In order to ensure the enforcement of the 
Crown’s revived feudal prerogatives, a special court, the Court of Wards (later 
the Court of Wards and Liveries) was established in 1540.” 

The Court of Wards remained in existence for over a century. It was abolished 
by the Tenures Abolition Act of 1660,” a statute which also marked an 
important step in the development of guardianship law. In addition to doing 
away with the Court, the Act abolished military tenures and all the burdensome 
incidents of these tenures. The effect of this was that socage tenure became the 
dominant form of land-holding. This may explain why the concept of wardship 


1” Under 52 Hen III, c 17 (1267), a guardian in socage was required to hold an heir’s land ‘to the use of the said 
heir’ and was required to answer to the heir for his or her wardship. 

8 Co Litt (19th ed, 1832), Vol I at section 125. 

19 Holdsworth, op cit above, n 13, Vol III at 84. 

20 Baker, An Introduction to English Legal History (3rd ed, 1990) at 288-9. 

2! 27 Hen VIII, c 10 (1535). For an earlier measure, see 4 Hen VII, c 17 (1489). 

22 32 Hen VIII, c 46 (1540); it became the Court of Wards and Liveries as a result of 33 Hen VIII, c22 (1541). 

23 12 Car II, ¢24 (1660). 
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which developed with regard to land held in socage was to prevail; military 
tenure with its exploitative character vanished virtually without trace. There- 
after the way was clear for the law to build on a notion of wardship which 
involved a fiduciary relationship. For Holdsworth, this was the key to under- 
standing later developments: 


[G]Juardianship in socage developed into a trusteeship. It became the model to which all 
forms of guardianship ultimately conformed.” 


This, however, is to anticipate. The change was slow. 


[I]n the Middle Ages the law of guardianship was defective and inadequate because it 
halted between two opinions—the older opinion that guardianship was a valuable right 
which existed for the benefit of the guardian, and the newer opinion that guardianship 
involved responsibilities to the infant. The perdurance of the feudal right of wardship 
gave an unnaturally long life to the older opinion.” 


It is the nature of this ‘older opinion’ which is relevant here. The distinguish- 
ing feature of the two early forms of guardianship was the law’s concern with the 
control and management of the property of infant heirs. As Plucknett has 
observed, ‘The orphaned infant was treated as an adjunct to his lands’.*© The 
concepts of wardship and guardianship which emerged as part of the system of 
feudal land tenure were not the product of a recognition of society’s obligation to 
nurture and protect children. Nor did they reflect a desire to facilitate the 
appointment of adults capable of speaking for infants in order to safeguard their 
interests. To quote Plucknett again: 


The feudal guardian . . . was in no sense a Roman curator and there is nothing in the 
common law corresponding to that institution.”’ 


In short, the body of rules which have been described were not formulated as a 
response to the vulnerability of infancy. Thus it seems that we must look 
elsewhere in our search for the origins of the ‘paternal jurisdiction’ which Lord 
Esher claimed for the Court of Chancery. Although—as will be seen—opinions 
differed on the point, the better view is that this jurisdiction did not have its roots 
in the institution of feudal wardship. This naturally poses questions as to the 
identification of those roots. 


The Role of the Court of Chancery 


How did the Court of Chancery acquire what is now known as the parens patriae 
jurisdiction? In attempting to answer this question, it is necessary to recall the 
broad distinction, noted above, between the resolution of disputes involving 
children and the assertion of a parental jurisdiction. Although it is the latter 


24 Holdsworth, op cit above, n 13, Vol III at 66. 
25 Ibid at 512. 

26 Plucknett, op cit above, n 16 at 545. 

27 Ibid. 
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Jurisdiction which is the primary concern of this paper, it is worth asking how the 
Court of Chancery came to possess any form of jurisdiction in matters affecting 
children. There is evidence that, as early as the fifteenth century, the Court was 
exercising jurisdiction over infant heirs.”* At this stage its role was probably 
confined to the resolution of disputed claims as to their custody or the 
management of their property and it seems unlikely that the mediaeval Court of 
Chancery fulfilled a parental role. This may have been what Baildon had in mind 
when he remarked, ‘It is doubtful if the Court exercised any jurisdiction over 
infants, as such, before the reign of Elizabeth’.2? Whether the nature of the 
Court’s jurisdiction then changed (as this comment might suggest) is uncertain, 
but it is clear that the Elizabethan Court regularly exercised control over 
common law guardians. It would, for example, compel them to account for their 
management of infants’ property and would remove them when this was 
necessary.” It is, however, impossible to be sure about the character of 
Chancery’s jurisdiction at this time. As MacPherson has observed of the Court’s 
operation in an earlier period, ‘No inference can be drawn from the irregular 
proceedings of ancient times, when grievances of every kind were pressed upon 
the Chancellor’s attention’.*! 

There are differing explanations of the origins of Chancery’s jurisdiction in 
proceedings involving disputes in guardianship matters. One view of the Court’s 
role in these matters is that it was a natural development of its jurisdiction— 
which dated from at least the fifteenth century—over uses. This, in its turn, laid 
the foundations for the exercise of jurisdiction in matters of trust law. It could be 
seen as appropriate for a court experienced in fashioning the principles appli- 
cable to trusts to take on the task of enforcing the fiduciary obligations arising 
from guardianship in socage. Spence saw the process in this light when he 
referred to the jurisdiction of the Court of Chancery with respect to infants as 
‘intimately connected with its jurisdiction for enforcing the performance of 
trusts’. A contrary view was expressed by Hargrave, who was critical of the 
attempt to equate guardianship with the idea of a trust. Although he conceded 
that it was common to describe a guardian as discharging a trust, he argued that 
this usage was different from that employed by Chancery lawyers, for whom the 
word ‘trust’ had a narrow, technical meaning. Hargrave’s argument was rein- 
forced by his comment that Chancery’s jurisdiction over trusts was developed to 
deal with property, not with the person.** Thus, even if the connection between 


28 See the cases listed under ‘Wards’, in Baildon (ed), Selden Society, Select Cases in Chancery AD 1364 To 1471 
(1896) at xxxix—xl. 

29 Ibid at xxxiii (emphasis added). 

“0 Spence, The Equitable Jurisdiction of the Court of Chancery (1846), Vol I at 611. Examples of the Court’s 
intervention in guardianship matters during the reign of Elizabeth were Burgh v Wentworth (1576) Cary 54; 21 ER 
29 (executors of a guardian in socage compelled to account) and Sweetman v Edge (1577-8) Cary ay 21 ER 51 
(application by a grandfather for appointment as a guardian). 

31 MacPherson, op cit above, n 14 at 103. 

32 Spence, op cit above, n 30, Vol I at 605. 

33 Hargrave, notes to Co Litt, Vol I at section 123, 88b, n 16. A similar view was later expressed by Chambers, A 
Practical Treatise on the Furisdiction of the High Court of Chancery over the Persons and Property of Infants (1842) at 
rl. 
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guardianship and the Jaw of trusts is established, this does not explain the 
emergence of a broad, parental jurisdiction. These doubts were echoed by 
Fonblanque, who urged that the existence of a power of calling a guardian to 
account did not explain the emergence of Chancery’s ‘general and exclusive 
superintendence over the interests of infants’.*4 

This comment brings us back to the central problem of how a jurisdiction 
concerned with the administration of infants’ property changed sufficiently to 
accommodate a fundamentally different jurisdiction, one which manifested an 
acceptance of the view that infants are vulnerable and that their persons should 
be protected. There are, broadly speaking, two explanations of this development. 
One regards the parental jurisdiction as having evolved in some unspecified 
manner from Chancery’s long-established jurisdiction in wardship and guar- 
dianship matters. Central to this view is the belief that Chancery possessed the 
parental jurisdiction before the creation of the Court of Wards, temporarily 
surrendered it to this Court and then resumed it when the Tudor Court was 
abolished. The opposing theory—more sceptical about the jurisdiction’s creden- 
tials—rests on the argument that the parental jurisdiction emerged indepen- 
dently of (and probably much later than) the wardship jurisdiction. 

It seems to have been generally agreed that the parental jurisdiction should be 
viewed as the embodiment of the monarch’s parens patriae powers. From Anglo- 
Saxon times it was recognized that, as the fountain of justice, the King had the 
power to mitigate and supplement the law.* By the fourteenth century this 
power was recognized as a ‘form of equity’ which allowed the King to provide 
‘special remedial justice’.*° Further, the King’s practice of delegating this 
jurisdiction to the Chancellor (and thence to the Court of Chancery) was long- 
established. One aspect of the monarch’s role was an obligation to protect the 
poor and weak, those who, because of their position, were unable to obtain 
redress from the ordinary courts. It was accepted that this obligation was owed to 
infants and the mentally abnormal]; justifications of Chancery’s jurisdiction over 
infants regularly linked these two categories. In 1696, in Falkland v Bertie, Lord 
Somers LC stated: 


{n this court there were several things that belonged to the King as Pater patriae, and fell 
under the care and direction of this court, as charities, infants, idiots, lunatics, etc., 
afterwards such of them as were of profit and advantage to the King, were removed to the 
Court of Wards by the statute; but upon the dissolution of that court came back again to 
the Chancery.” 


Lord Somers’s basic proposition—that Chancery’s jurisdiction was derived 
from the royal parens patriae powers—was adopted as a correct statement of the 
law.*® The distinction between a parental jurisdiction and a jurisdiction to 


+4 Ballow, A Treatise of Equity, With the Addition of Marginal References and Notes by John Fonblanque Esq 
(5th ed, 1820), Vol IJ at 231, n (a). 

35 Spence, op cit above, n 30, Vol I at 77. 

3® Pollock, ‘The Transformation of Equity’, in Vinogradoff (ed), Essays in Legal History (1913), 286 at 290. 

37 (1696) 2 Vern 333 at 342; 23 ER 814 at 818. 

38 See, for example, Eyre v Shaftesbury (1722) 2 P Wms 103; 24 ER 659. 
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resolve disputes in wardship and guardianship matters was recognized in 
Shaftsbury v Shaftsbury. There it was noted that, while the Court’s earlier 
jurisdiction ‘is fallen now with the Tenures’, the Crown possessed ‘another 
Jurisdiction, and that is as Pater Patriae, as a Father over his Children’.®? Thirty 
years later, this change was underlined by Lord Hardwicke LC in Butler v 
Freeman: 


{T]his Court does not act on the foot of guardianship or wardship: the latter is totally 
taken away by the stat.Car.2, and without claiming the former, and disclaiming the latter, 
has a general right delegated by the Crown as pater patriae, so [sic] interfere in particular 
cases, for the benefit of such who are incapable to protect themselves.” 


He thus indicated that the Court’s jurisdiction in respect of an infant whose 
father was still alive did not depend on the law relating to guardianship, but on 
its delegated parens patriae powers. 

Central to the explanation offered by Lord Somers was the view that the 
monarch’s obligations to infants were the same as those owed to the mentally 
abnormal. On this analysis, infants were simply one group who were manifestly 
‘incapable’ and so the objects of royal protection. This was an appealing theory: 
it explained the emergence of a parental role in a way which did not see it as a 
development of the distinctive powers which the monarch possessed under the 
system of feudal tenure. Further, it might offer a more convincing explanation of 
the origins of the modern concept of guardianship. It will be remembered that 
for Holdsworth it was guardianship in socage—which involved a fiduciary 
relationship—which provided the model for later forms of guardianship. But the 
concept of guardianship which subsequently appeared might have had more in 
common with that exercised over the mentally incapable than that which was the 
product of the changing nature of land tenure. Indeed, the point which has 
earlier been made about the contrast between the exploitative nature of guar- 
dianship in chivalry and the more unselfish guardianship in socage could equally 
well be made about the guardianship which the monarch exercised over the 
mentally abnormal. As Pollock and Maitland observed, the latter was ‘a novel 
and noteworthy thing’ as it was a guardianship which was ‘not profitable to the 
guardian’ .*! 

Yet, while such an explanation seems satisfying, the assumption that the 
monarch’s obligations to infants were indistinguishable from those owed to the 
mentally abnormal has not gone unchallenged. Hargrave* pointed out that 
control over the estates of the mentally incompetent had been the subject of a 
specific delegation to the Chancellor. He thus stressed the distinctiveness of the 


39 (1725) Gilb Rep 172 at 173; 25 ER 121. 

# (1756) Amb 301 at 302; 27 ER 204. See also the judgment of Lord Eldon in Wellesley v Beaufort (1827) 2 Russ 
1 at 20; 38 ER 236 at 243. He seemed to accept that Chancery’s jurisdiction in guardianship matters was quite 
different from that exercised by the Court of Wards. The jurisdiction of Chancery was ‘to be referred to 
circumstances and principles of a different nature’ (ie, the parens patriae power). 

4! Pollock and Maitland, op cit above, n 13, Vol I at 481. 

42 Hargrave, op cit above, n 33. Fonblanque sought to answer these arguments: op cit above, n 34, Vol II at 229- 
30, n (a). 
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procedures developed for this group, citing Lord Hardwicke’s comment that 
Chancery’s jurisdiction over idiots and lunatics was ‘a particular one’.® If this 
interpretation is adopted, it suggests that we cannot seek to explain the 
monarch’s powers over infants by reference to the powers exercisable in respect 
of ‘idiots and lunatics’ and thus the doubts about the origin of Chancery’s 
parental jurisdiction remain. 

In addition to these doubts, there has been considerable disagreement about 
the antiquity of the jurisdiction. As has been noted, it is clear that, prior to the 
establishment of the Court of Wards, the Court of Chancery heard cases 
involving infant heirs, whether they were wards of the King or of other persons. 
Between 1540 and 1660 the two courts operated in parallel. During this period, 
the task of the Court of Wards was, on the King’s behalf, to enforce the incidents 
of military tenures, while Chancery was primarily concerned with the remaining 
wardship matters. What is less clear is whether the jurisdiction exercised by 
Chancery before 1660 in any way resembled the parens patriae jurisdiction to 
which Lord Somers laid claim in 1696. In the above-quoted passage from his 
judgment, he indicated that he accepted the notion of an essentially unchanging 
jurisdiction which pre-dated the creation of the Court of Wards, was partly 
surrendered to that Court and resumed when it was abolished. This interpre- 
tation was repeated in a series of judgments delivered in the first half of the 
eighteenth century. The views of Lord Somers were adopted in Eyre v 
Shaftesbury in 1722“ and two years later a fuller analysis was provided by the 
Irish Lord Chancellor, Lord West: 


At common law, before the statute 32 Hen 8, c46, by which the Court of Wards and 
Liveries was erected, the Lord Chancellor was the sole Judge of wardships; but with this 
difference, that where they were lucrative to the Crown, there the Lord Treasurer acted, 
who had a concurrent jurisdiction with the Chancellor; but where wardships were not 
lucrative to the Crown, but only for the benefit of the ward, there the Chancellor alone 
had the disposition and management of the ward; therefore as the law now stands, the 
onera feudorum being extinct, and the Court of Wards abolished, and all the old tenures 
being turned into free and common socage, all wardships which are beneficial for the 
wards must return to this Court, as to their original fountain.® 


This passage, however, suggests that Lord West was describing a jurisdiction 
designed to oversee the proper administration of the property of infant heirs and 


3 Ex parte Whitfield (1742) 2 Atk 315; 26 ER 592 at 593. See also the view expressed by Custer, who argued that 
the analysis contained in Eyre v Shaftsbury (1722) 2 P Wms 103; 24 ER 659 (and repeated in Shaftsbury v 
Shaftsbury (1725) Gilb Rep 172; 25 ER 121) was flawed. In both cases the fact that the monarch had special 
responsibilities for persons with disabilities was seen as explaining the royal powers over infants and the mentally 
impaired. Custer saw the linking of these two groups as the product of an error which appeared in Beverley’s Case 
(which was cited in both decisions): Custer, “The Origins of the Doctrine of Parens Patriae’, (1978) 27 Emory L} 
195. 

“4 (1722) 2 P Wms 103 at 119 and 123; 24 ER 659 at 664 and 666. See also Hill v Turner (1737) 1 Atk 515 at 516— 
17; 26 ER 326 at 327, per Lord Hardwicke LC. The explanation offered by Lord Somers was regularly reproduced 
in eighteenth and nineteenth century textbooks. See Viner, A General Abridgment of Law and Equity, Vol XIV at 
176; Bla Comm (9th ed, 1783), Vol ITI at 426-7; and Bacon, A New Abridgment of the Law (1832), Vol IV at 101 
(before the creation of the Court of Wards ‘the whole jurisdiction of the king’s wards’ belonged to the Court of 
Chancery) and Vol VI at 436. 

45 Morgan v Dillon (1724) 9 Mod 135 at 139; 88 ER 361 at 364. 
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not a broad parental jurisdiction. His account thus contrasts with that given by 
Lord Somers, who expressly referred to the parens patriae power. In 1745, Lord 
Hardwicke LC linked Chancery’s parental jurisdiction with that exercised by the 
Court of Wards: 


Upon the cessure of the court of wards, the care of the government of infants reverted to 
this court, to whom it originally belonged, and in respect of lunaticks, idiots, and infants, 
the king is bound to take care of them; It is not a profitable jurisdiction of the crown, but 
for the benefit of infants themselves, who must have some common parent. 


The contrast between this statement and that by Lord West is marked. Lord 
West spoke of ‘wards’, while Lord Hardwicke spoke more generally of the care of 
‘infants’. Further, the latter’s view that infants ‘must have some common parent’ 
is consistent with the recognition of a parental jurisdiction. 

A variant of this analysis was offered by Fonblanque.*’ While not doubting the 
antiquity of the parental jurisdiction (he described it as Chancery’s ‘superinten- 
dence and protective power’), he saw no need to link it with that temporarily 
exercised by the Court of Wards. For him, the jurisdiction derived from the 
delegated parens patriae powers which ‘in every civilised state’ were the 
prerogative of the monarch. This insistence on the distinctiveness of the 
jurisdiction is convincing in view of the original nature of wardship proceedings. 
If there was any overlap between Chancery’s role in these proceedings and that 
performed by the Court of Wards, this overlap occurred in relation to matters 
which arose from the system of feudal tenure. It is reasonable to regard the 
parental jurisdiction as developing quite separately. The correctness of this 
conclusion, however, depends on the assumption that the Court of Wards was 
solely concerned with the extraction of feudal dues. Yet there is some evidence 
that it paid attention to the welfare of wards. Sir George Carew, a master of the 
Court in 1612, stated that the King’s purpose was ‘to imitate and approach as 
neere as may be, the offices and duties of a naturall father’.** It is thus possible 
that the Court of Wards claimed to fulfil a parental role—and so the character of 
its jurisdiction could properly be compared with that later exercised by Chan- 
cery—but it is equally possible that the statement was a piece of propaganda 
designed to make fiscal feudalism more palatable. 

In contrast with theories which stressed the antiquity of Chancery’s parental 
jurisdiction were those which suggested that it did not begin to develop until the 
late seventeenth century. Hargrave was one who doubted the evidence on which 
to base a claim that when the Court of Chancery began to exercise parental 
powers it was drawing on a jurisdiction which had existed before the establish- 
ment of the Court of Wards. In his view: 


The assertion, that the appointment of guardians belonged to the chancellor before the 
erection of the court of wards, remains to be proved.” 
46 Smith v Smith (1745) 3 Atk 304; 26 ER 977. 
47 Fonblanque, op cit above, n 34, Vol II at 229, n(a). 
48 Quoted in Bell, An Introduction to the History and Records of the Court of Wards and Liveries (1953) at 112. 
49 Hargrave, op cit above, n 33. 
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Although this comment specifically related to the appointment of guardians, it 
was part of Hargrave’s general argument that Chancery’s parental jurisdiction 
was more recent than many authorities believed. Holdsworth took a similar 
approach, noting that it ‘would be difficult to maintain’ that the parens patriae 
jurisdiction was ever extensively exercised in Chancery before the Court of 
Wards was created.°° This statement was consistent with the doubts which he 
expressed about the antiquity of the monarch’s parens patriae powers, on which 
Chancery was later to draw. While conceding that it was possible that in 
mediaeval times the King was considered to be the guardian of orphans, he 
added: 


([I]Jn the Middle Ages and long after he took no steps to assume the responsibilities of that 
position unless the infant had property, or unless he was involved in litigation.*! 


There was some support for the view that the parental jurisdiction did not 
begin to emerge until after the abolition of the Court of Wards (ie, after 1660). In 
1828, in Wellesley v Wellesley, Lord Redesdale asserted that the jurisdiction had 
been exercised for 150 years and Lord Manners put it at ‘more than a century’.*” 
Although the matter was not specifically addressed, it seems that both were 
thinking in terms of a jurisdiction which emerged after the demise of the Court of 
Wards. Two text-writers shared this view. Writing in 1842, MacPherson stated: 


From the period immediately succeeding the abolition of the military tenures, that is, 
from the earliest period at which any additional protection could be at all generally 
desired, we find that the Courts of Equity have interposed; and this seems a sufficient 
constitutional foundation for the practice, even without the aid of arguments derived from 
still more ancient times.” 


A similar conclusion was reached by his contemporary, Chambers. After 
reviewing the authorities and the competing arguments, he concluded that it was 
‘doubtful’ whether the Crown had ever assumed a parens patriae jurisdiction 
before the creation of the Court of Wards, ‘there being no instance to be found of 
its exercise previously’. 


[I]t is to be presumed that the previous jurisdiction of the Crown, over infants, proceeded 
rather on feudal than on general principles, on the rights of the Crown, as superior lord, 
than on any natural principles of Equity. 


The jurisdiction which later emerged was, he continued, delegated ‘to the Courts 
of Chancery only’, though it was not clear ‘by what means such delegation was 
brought about... nor the precise time when it took place’. He tended to the view 
that this jurisdiction was ‘not of ancient date, but at least posterior to the 
abolition of the Courts of Wards and Liveries’. 


* Holdsworth, op cit above, n 13, Vol VI at 648. 

31 Holdsworth, op cit above, n 13, Vol ITI at 512. 

2 (1828) 2 Bli NS 124 at 129, 142; 4 ER 1078 at 1080, 1085. 

*3 MacPherson, op cit above, n 14 at 102. 

* Chambers, A Practical Treatise on the Jurisdiction of the High Court of Chancery over the Persons and Property 
of Infants (1842) at 11. 
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It is not possible to determine which is the correct view. Hargrave’s interpre- 
tation—shared by MacPherson and Chambers—was that it was at best doubtful 
whether Chancery had possessed a parental jurisdiction before the creation of the 
Court of Wards and that it was more probable that the jurisdiction did not 
emerge until after the abolition of that Court in 1660. For Fonblanque, the 
jurisdiction was a natural and long-established expression of state responsibility 
for those who were unable to protect themselves. In 1804 Lord Eldon, after 
noting the Hargrave/Fonblanque controversy, lent his support to the latter, 
whom he described as having ‘stated the principle very correctly’.*” This may, 
however, have been a general endorsement of the legitimacy of Chancery’s 
jurisdiction over infants, rather than a ruling on the correctness of Fonblanque’s 
historical analysis. 

In spite of the competing theories, one point can be made with confidence. 
Whether or not the parental jurisdiction had been exercised before the enact- 
ment of the Tenures Abolition Act of 1660, it is clear that the passing of this 
statute gave particular impetus to the development of Chancery’s jurisdiction 
over infants. By abolishing the Court of Wards, the Act ensured that socage 
tenure would become the predominant form of tenure. Heirs to socage tenants 
came of age at fourteen, at which time they could choose guardians for 
themselves. Because of the danger of an unwise choice, the 1660 Act also made 
provision for a father, by deed or will, to appoint a guardian until the infant 
attained the age of twenty-one.” At one stroke, the period of minority of an heir 
to land held in socage was extended by seven years and this change led to an 
expansion of Chancery’s jurisdiction in guardianship matters. Further, as has 
been explained above, the passing of the Act not only put an end to feudal 
conceptions of wardship, but also paved the way for the development of more 
modern conceptions of guardianship. As Holdsworth noted: 


It was not till feudal wardship was abolished, and the equitable conception of trusteeship 
was so extended as to embrace the guardian, that the guardian was able in any way to 
supplement the imperfect capacity of the infant.” 


It was the adoption of this conception of guardianship which created the context 
in which Chancery’s desire to play a parental role could flourish. 

Before considering the later development of the law, it might be helpful to 
emphasize certain elements in the complex pattern which has been outlined. 
Although today the wardship and parens patriae jurisdictions are intertwined, 
they had distinct origins. Wardship began as an incident of feudal land tenure. 
The procedures to which it gave rise (and the role of the courts in administering 
these procedures) were directed towards the administration of the property of 
infant heirs. Wardship procedures were not designed with the purpose of 
facilitating judicial intervention in the lives of vulnerable infants. Thus the 


55 De Manneville vy De Manneville (1804) 10 Ves Jun 52 at 63; 32 ER 762 at 767. 
56 See Bla Comm, op cit above, n 44, Vol II at 88. 
37 Holdsworth, op cit above, n 13, Vol ITI at 520. 
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relationship between the early concepts of wardship and guardianship and the 
later emergence of the parens patriae jurisdiction is unclear. It is therefore 
debatable whether the origins of this jurisdiction are best understood by 
examining the rise and fall of the system of feudal tenure or by focusing on the 
monarch’s obligations towards all persons in need of special protection. 

If the former source is preferred, it is clear that at some stage a transformation 
occurred and that Chancery’s role in overseeing the system of relationships to 
which feudal tenure gave rise came to be viewed as the foundation of the parens 
patriae jurisdiction. The Court’s claims as to the continuity of the jurisdiction 
obscured the fact that its exercise involved the adoption of a new role. The 
assumption of a parental jurisdiction could not satisfactorily be explained by 
reference to the pre-existing jurisdiction in wardship matters. The alternative 
explanation involves the rejection of all links between this early jurisdiction and 
the parens patriae power. On this analysis, the power was plucked from the air by 
Lord Somers at the end of the seventeenth century. He gave no authority for his 
assertion, in Falkland v Bertie, of the parens patriae jurisdiction. The fact that 
this did not inhibit its further development can perhaps be explained by 
considering the process in the broader context of the operation of the Court of 
Chancery in the eighteenth century. As Croft** has shown, in matters involving 
fraud, infants and lunatics, an examination of the decisions of the Court under 
Lord Hardwicke (Lord Chancellor 1737-56) reveals that precedent yielded to 
the exercise of general discretion. In fraud cases, for example, the emphasis was 
placed on providing relief in a diverse range of circumstances; the aim was to 
prevent the taking of ‘undue advantage’.*” The breadth and flexibility of a 
jurisdiction animated by such a principle are obvious, as is the similarity between 
the approach adopted in fraud matters and that employed when infants were 
involved. In both areas, the Court felt free to exercise a benevolent discretion ina 
wide variety of situations. Whether or not this was the explanation, it is clear that 
doubts about the foundations of the parens patriae jurisdiction do not seem to 
have troubled later courts. By the time Lord Esher came to deliver his judgement 
in R v Gyngall, he felt able to describe it as having been exercised by the Court of 
Chancery ‘from time immemorial’.© 


Further Development of the Modern Law 


Although Lord Esher’s statement was rather too sweeping, it seems—as Har- 
grave was obliged to concede—that it was ‘unquestionable”® that the nineteenth 
century Court of Chancery possessed a parental jurisdiction. By the middle of 
the century the Court was dealing confidently with questions relating to the 
8 Croft, Philip Yorke, First Earl of Hardwicke, An Assessment of his Legal Career (PhD Thesis, University of 
Cambridge, 1982) at 198-200, 207-9. 
°° Barnardiston v Lingood (1740) 2 Atk 133 at 135; 26 ER 484 at 485. 


© [1893] 2 QB 232 at 239. 
$! Hargrave, op cit above, n 33. 
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nature and origins of the jurisdiction. In 1847, Lord Cottenham LC felt able to 
state: 


I have no doubt about the jurisdiction . . . This Court interferes for the protection of 
infants, gua infants by virtue of the prerogative which belongs to the Crown as parens 
patriae, and the exercise of which is delegated to the Great Seal. 


A few years later a fuller explanation of the Court’s role was offered by Lord 
Cranworth LC: 


The jurisdiction of this Court which is entrusted to the holder of the Great Seal as the 
representative of the Crown, with regard to the custody of infants rests upon this ground, 
that it is the interest of the State and of the Sovereign that children should be properly 
brought up and educated; and according to the principle of our law, the Sovereign, as 
parens patriae, is bound to look to the maintenance and education (as far as it has the 
means of judging) of all his subjects.” 


By the time these statements were made, the Court’s jurisdiction had under- 
gone a number of developments. After the 1660 Act, it seems quickly to have 
been accepted that the Court was empowered to appoint guardians.™ Spence 
noted that from 1696 there was ‘a continued succession’ of cases in which the 
Court took this course ‘apparently without complaint’.© The practice may have 
had its origins in the appointment of what would now be described as a guardian 
ad litem to take or defend court proceedings on an infant’s behalf. An example of 
this occurred in 1647 when the eldest of the Six Clerks was appointed the 
guardian of a five-year-old for the purposes of court proceedings.© By the next 
century a guardian could be appointed, even when no suit was pending.” The 
significance of such an appointment was that it represented the exercise of a new 
type of jurisdiction. As has been seen, Hargrave questioned the exercise of the 
power: 


{[H]ow doth a jurisdiction to decide between contending competitors for the right of 
guardianship prove a power of appointing a guardian, where it happens that one 1s 
wanting?® 


It seems that this problem did not concern the Court. The expansion of the 
parens patriae jurisdiction had commenced. 

The next stage in this process occurred with the resolution of further doubts as 
to the character of the jurisdiction. Although the Court had quickly begun to 
deal with cases which arose under the 1660 statute,” initially there was 


62 In re Spence (1847) 2 Ph 247 at 252; 41 ER 937 at 938. 

*} Hope v Hope (1854) 4 De GM & G 328 at 344-5; 43 ER 534 at 540-1. 

“ This was commonly done when no appointment had been made under the 1660 Act; the aim was to prevent 
infant heirs from squandering their inheritance. —#* James, ‘The Age of Majority’ (1960) 4 Am F of Legal History, 
22 at 31. 

63 Spence, op cit above, n 30, Vol I at 612. 

6 Offiey v Fenney and Baker (1647) 3 Chan Rep 92; 21 ER 738. 

67 Ex parte Birchell (1754) 3 Atk 813; 26 ER 1264. 

68 Hargrave, op cit above, n 33. 

©? For example, Loyd v Carew (1699) 1 Eq Ca Abr 260; 21 ER 1032; Beaufort v Berty (1721) 1 P Wms 703; 24ER 
579; Morgan v Dillon (1724) 9 Mod 135; 88 ER 361 (reversed—Dillon v Mount-Cashell (1727) 4 Brown 306; 2 ER 
207). 
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uncertainty whether it could interfere with a testamentary guardian, since this 
person was the father’s choice. In 1677, Lord Nottingham stated: 


Where there is a Guardianship by the Common Law, this Court will intermeddle and 
order; but here being a Guardian by Act of Parliament, I cannot remove him or her.” 


In time this objection was overcome and early in the eighteenth century Lord 
Macclesfield accepted that a testamentary guardian was subject to the jurisdic- 
tion of the Court of Chancery.”! 

The importance of this ruling lay in what it revealed about the Court’s 
willingness to intervene to override a parent’s (specifically, a father’s) wishes. 
The assertion of jurisdiction over a testamentary guardian paved the way for 
judicial control over a father’s exercise of his powers. This was a major change. It 
was one thing for the Court to take action to fill the gap when the natural parent 
was dead, it was quite another for it to override the views of a father, whose rights 
over his children had long been considered inviolable. This step was taken in the 
eighteenth century; when faced with a child who needed protection against the 
improper conduct of his father, Lord Thurlow felt able to rule ‘that this Court 
had arms long enough to reach such a case’.”” 

A further development—which may also have occurred some time in the 
eighteenth century—was the emergence of the procedure of making a child a 
ward of court. The child who was the subject of the proceedings in Smith v 
Smith,” a case decided in 1745, was a ward of the Court and this fact attracted no 
comment, which suggests that the procedure was well established. It is difficult 
to determine how significant this use of wardship was at the time. Whether 
making a child a ward had the effect of conferring parental powers on the 
eighteenth century Court is not clear. If the procedure had this result, then it can 
be said that the mechanism which would give full effect to the parens patriae 
power had emerged within fifty years of the assertion of that power. It is, 
however, possible that the full implications of wardship were not realized until 
some time later. 

The final stage in the fashioning of the parens patriae jurisdiction came with 
the severing of its link with property. It has been shown that initially the Court’s 
involvement in wardship and guardianship matters reflected a concern for the 
proper administration of the property of infant heirs. This pre-occupation with 
property continued to be a feature of Chancery’s jurisdiction over infants until 


Foster v Denny (1677) 2 Chan Cas 237 at 238; 22 ER 925. 

7 Beaufort v Berty (1721) 1 P Wms 703; 24 ER 579. See also Wellesley v Beaufort (1827) 2 Russ 1 at 21; 38 ER 
236 at 243—4, per Lord Eldon. 

72 Creuze v Hunter (1790) 2 Cox 242; 30 ER 113. See also Powel v Cleaver (1789) 2 Bro C C 499; 29 ER 274; Ex 
parte Warner (1792) 4 Bro C C 101; 29 ER 799 and Skinner v Warner (1792) Dickens 779; 21 ER 473. A willingness 
to protect children against their father’s actions may have pre-dated these cases: see Lord Macclesfield’s comments 
that the Court ‘would and had interposed, even in the case of a father. . .? Beaufort v Berty (1721) 1 P Wms 703 at 
705; 24 ER 579 at 579-80. 

7 (1745) 3 Atk 304; 26 ER 977. 
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well into the nineteenth century. When, in 1827, some doubt arose as to the 
Court’s jurisdiction in the absence of property, Lord Eldon put the problem as 
follows: 


[T]his Court has not the means of acting, except where it has property to act upon. It is 
not, however, from any want of jurisdiction that it does not act, but from a want of means 
to exercise its jurisdiction; because the Court cannot take on itself the maintenance of all 
the children in the kingdom. It can exercise this jurisdiction usefully and practically, only 
where it has the means of doing so; that is to say, by its having the means of applying 
property for the use and maintenance of the infants.” 


Concern about the practicality of exercising jurisdiction in the absence of 
property was demonstrated by the fact that for some time it remained the 
practice of persons wishing to invoke Chancery’s protective powers on an 
infant’s behalf to settle a small sum of money on the infant in order to give the 
Court jurisdiction.” It was not until 1847 that the property requirement was 
finally abandoned. In that year, Lord Cottenham ruled: 


The cases in which this Court interferes on behalf of infants, are not confined to those in 
which there is property.” 


Nevertheless, the Court continued to be cautious. In 1893 it was observed that 
‘the jurisdiction of the Court is very limited’ in any case in which there was no 
property involved.” Such was the conservatism of the law in this regard, that the 
link with property was not formally severed until 1949.” 

Of the developments which have been outlined in this section of the paper, two 
were of particular importance. These were the Court’s move away from 
procedures which were primarily concerned with the administration of the 
property of infant heirs and the acquisition of the power to intervene in the lives 
of children whose parents were still alive. Both paved the way for the Court’s 
exercise of a much broader jurisdiction than it had previously possessed. A court 
which was no longer pre-occupied with property was free to expand its 
jurisdiction to embrace children of the poor; in the past, the law had paid little 
attention to such children.” The assertion of the power to intervene in the lives 
of children whose parents were living was perhaps more significant. This 
signalled the beginning of a change in the relationship between children, parents 
and the state. It was probably no accident that the Court’s willingness to override 
parental wishes became more marked in the nineteenth century. It was during 
this century that the law started to make the first serious inroads into family life. 
Legislation on such matters as compulsory education, child neglect and the 
employment of the young was indicative of the State’s greater willingness to 


4 Wellesley v Beaufort (1827) 2 Russ 1 at 21; 38 ER 236 at 243. 

735 MacPherson, op cit above, n 14 at 104. 

76 In re Spence (1847) 2 Ph 247 at 252; 41 ER 937 at 938. 

7 In re McGrata (Infants) [1893] 1 Ch 143 at 147. 

78 See Law Reform (Miscellaneous Provisions) Act, 1949, s 9. 

79 Dingwall, Eekelaar and Murray, ‘Childhood as a Social Problem: A Survey of the History of Legal Regulation’ 
(1984) 11 F of Law and Society, 207 at 208-10. 
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intervene in the previously closed world over which a father ruled unchecked.® 
Thus the development of the role of the Court of Chancery can be seen as part of 
a larger process which resulted in an expansion of state power and the 
consequent diminution of family autonomy. The climate was right for the 
transformation of the character of the parens patriae jurisdiction. Yet the process 
was slow. The Court more readily took to the task of supervising (and later 
appointing) surrogate parents than it did to that of overriding parents’ wishes. It 
took time to break free of attitudes which were the product of well-entrenched 
respect for paternal dominance. 

This change—and Chancery’s consequent adoption of a more interventionist 
role—was consistent with other nineteenth century developments. Under the 
common law, when a custody dispute was litigated by way of habeas corpus 
proceedings, the rights of the father almost invariably prevailed. Gradually this 
began to alter. One factor was the law’s acceptance of the claims of the mother.®*! 
This was coupled with a recognition of the interests of the child. Although this 
occurred slowly—the behaviour of a Victorian father had to be extremely bad 
before he lost the custody of his child—in time the courts accepted that in some 
circumstances a concern for the child’s welfare should determine the outcome of 
custody proceedings.” Judicial innovation preceded statutory changes. The need 
for a court to consider whether a custody arrangement was for the ‘benefit’ of the 
child was confirmed in 1873 and the obligation to have ‘regard to the welfare’ of 
the child in custody and access matters was imposed in 1886. In the late 
nineteenth century, the welfare of the child was described as ‘the dominant 
matter for the consideration of the [Chancery] Court’.® 

In theory, the developments which have been outlined should have had little 
influence on the Court of Chancery’s exercise of its parens patriae jurisdiction, 
since the jurisdiction was the embodiment of a benevolent urge to protect 
children’s welfare. Chancery had never been fettered by the constraints which 
restricted the common law courts in their dealings with children. As Lord Guest 
observed in 7 v C: 


[I]n my view the law administered by the Chancery Court as representing the Queen as 
parens patriae never required that the father’s wishes should prevail over the welfare of 
the infant. The dominant consideration has always been the welfare of the infant.* 


Although this view was undoubtedly correct, it seems that the Court’s decisions 
did reflect some of the attitudes of the common law. Lord McDermott, also in 
Fv C, offered this explanation: 


®2 See Maidment, Child Custody and Divorce—The Law in Social Context (1984) at 93, 101-2. 

8! The mother’s rights were given limited legislative recognition in 2 & 3 Vict ¢54, s 1 (1839). 

®2 See, for example, In re Fynn (1848) 2 De G & SM 457; 64 ER 205 and In re Curtis (1859) 28 LJ Ch 458. 

®} 36 Vict ¢ 12, s2 (1873). 

&4 Guardianship of Infants Act 1886, s 5. 

® In re McGrath (Infants) [1893] 1 Ch 143 at 148 (per Lindley LJ). This interpretation was adopted by the 
legislature in s 1 of the Guardianship of Infants Act 1925. 

8 [1970] AC 668 at 697. See also In re Thain (An Infant) [1926] 1 Ch 676 at 689 where Lord Hanworth MR 
stated that the paramountcy principle enacted in s 1 of the Guardianship of Infants Act 1925 was ‘no new law... 
The section merely enacts the rule which had up to that time been acted upon in the Chancery Division.’ 
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The Court of Chancery exercised a wider and more benevolent discretion [than the 
common law courts], but in this equity usually followed the law to the extent of accepting 
that the discretion to interfere was limited to certain types of cases.®’ 


When ‘the law’ began to change, the scene was set for Chancery to exhibit a 
greater willingness to intervene on children’s behalf. Thus the developments 
which have been outlined can be seen as creating a climate in. which the full 
potential of the parens patriae jurisdiction could be realised. 

Finally, mention must be made of the impact of the Supreme Court of 
Judicature Act 1873. This empowered all Divisions of the High Court to exercise 
the jurisdiction of the Court of Chancery; more important, s 25(10) provided 
that, ‘In questions relating to the custody and education of infants the Rules of 
Equity shall prevail’. By requiring all Divisions to apply the principles fashioned 
by Chancery, the Act gave added emphasis to the law’s obligation to protect 
children’s welfare and so reinforced the child-centred approach adopted in the 
parens patriae jurisdiction. 


Contemporary Issues 


There are different ways of viewing the developments which have been the 
subject of this paper. They can be seen as the product of a continuous process or 
as the outcome of a series of changes. One can speculate on the significance of 
Chancery’s realization that it was not confined to intervening in cases in which 
children’s parents were dead. Was it initially thought that the powers of the 
monarch (and hence of the Court) came into being only when a child had no 
other protector? On this analysis, the Court must at some stage have made a 
conscious decision to claim a new type of jurisdiction in order to supersede a 
natural parent. Alternatively, it might be argued that the power to intervene in 
respect of the upbringing of any child—even one whose parents were alive—had 
existed for a long time before the Court chose to exercise it. ‘This view would see 
the Court as having latent powers which were not at first recognized. 

If the Court did not immediately appreciate the extent of its powers, part of 
the explanation may lie in the fact that initially all the emphasis was placed on 
wardship procedures rather than on the parens patriae powers which informed 
these procedures. As has been shown, wardship originated in the need to fill the 
gap created by the death of a parent. If children were orphaned, the State had to 
step in so that decisions could be made about the administration of their property 
and their custody and upbringing. This may have led to the adoption of a narrow 
conception of the Court’s role. The judges had long been accustomed to the 
exercise of parental responsibilities within the framework of the well-established 
wardship process. But their familiarity with this process may have led them to 
overlook the fact that wardship was no more than the mechanism by which the 
parens patriae power was exercised. A radically changed perspective was 


87 [1970] AC 668 at 702. 
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required before it was recognized that what mattered was the nature and extent 
of this power and not the procedure in which it had traditionally been clothed. It 
seems that this recognition did not come until the twentieth century. In 1967 
Stamp J described wardship as being ‘the result of and not the ground for the 
exercise of the jurisdiction’,” while in a decision reported the following year 
Lord Denning stated: 


As a matter of convenience, the jurisdiction is exercised by making the child a ward of 
court and putting it under the care of a judge of the Chancery Division. But that is only 
machinery.* 


Such a statement not only underlined the fact that the inherent jurisdiction in 
relation to children is equally exercisable whether the child is or is not a ward of 
court, but—more significantly—it also accepted that wardship procedures were 
no more than a convenient framework that neither set limits to, nor defined the 
character of, the parens patriae jurisdiction. 

A focus on changing perceptions of the jurisdiction also suggests other 
possibilities. The historical outline which has been offered in this paper can be 
seen as revealing the existence of one type of jurisdiction when Lord Esher 
delivered his judgment and another by the time Lord Donaldson considered the 
matter. Perhaps at some time a change occurred and the parental jurisdiction 
broadened into the protective jurisdiction. The alternative interpretation is that 
the character of the jurisdiction delegated by the monarch was essentially 
unchanging, but that its true nature and extent were belatedly recognized in the 
twentieth century. This is not to imply, however, that Lord Esher was incorrect 
in his suggestion that the Court of Chancery stood ‘in the place of a parent’. 
Rather, this characterization failed to place sufficient emphasis on the source— 
and hence breadth—of the jurisdiction which he asserted. It failed to indicate 
that the Court’s long-standing jurisdiction was not only parental, but also much 
more. 

Today it seems to be accepted that the parens patriae jurisdiction confers not 
only parental but also ‘extra-parental’ powers. In Re W (a minor) (medical 
treatment), Lord Donaldson re-stated the view which he had expressed in Re R: 


There is ample authority for the proposition that the inherent powers of the court under 
its parens patriae jurisdiction are theoretically limitless and that they certainly extend 
beyond the powers of a natural parent.” 


The same opinion was expressed by Balcombe LJ.”' Similarly, in the High Court 
of Australia, Deane J pointed out that: 


8% In re N (Infants) [1967] 1 Ch 512 at 531. 

8 Inre L (An Infant) [1968] P 119 at 156-7. This statement contrasted with the view earlier expressed by Brett 
MR and by Cotton LJ that the exercise of the jurisdiction was dependent on the child being made a ward: In re 
Agar-Ellis (1883) 24 Ch 317 at 328 and 332. 

* [1992] 4 All ER 627 at 637. In spite of his reference to ‘ample authority’, his Lordship cited only his decision in 
Re R. 

5t [1992] 4 All ER 627 at 641, citing Re R and the decision of the High Court of Australia in Secretary, 
Department of Health and Community Services v JWB and Another (1992) 106 ALR 385 at 411, 445 and 446. 
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The welfare jurisdiction of the Chancery Court was not. . . exclusively supervisory. It 
was neither derivative from the rights and responsibilities of parents . . . nor confined to 
what lay within parental—or paternal—authority . . . It could be invoked to override and 
determine the authority of the parents.” 


It is this broad jurisdiction which has been described in this paper as the 
protective jurisdiction. To understand its nature, it is necessary to examine some 
of the situations in which it has been invoked. One category of cases is that in 
which proceedings have been taken in an attempt to prevent or control the 
publication of material likely to be harmful to a child. In one matter, an order 
was unsuccessfully sought to prohibit the publication of the biography of a man 
whose fourteen-year-old daughter could have been upset by the revelations 
which it contained.*? In another, an order was made forbidding the publication 
of any details which could identify an infant ward or her parents.** There have 
also been cases in which the jurisdiction has been exercised to put an end to a 
child’s undesirable associations or otherwise to curb behaviour likely to harm the 
child. In In re B, for instance, a girl was made a ward because her parents 
objected to her relationship with a forty-two-year-old man; an order issued 
restraining him from communicating with her.” In Re V, a court granted an 
injunction designed to prevent a husband from molesting his wife; it was thought 
to be in the child’s best interests that his behaviour should be controlled.” 
Similarly, it is arguable that in some situations the jurisdiction is broad enough 
to allow the making of an order to protect children from violence during or after 
the completion of matrimonial proceedings. In Richards v Richards, Lord 
Scarman expressed the view that a court exercising the wardship jurisdiction 
seemed to have an inherent power to exclude a parent from the matrimonial 
home.” Finally, the breadth of the protective jurisdiction is particularly clearly 
illustrated by a number of cases relating to the medical treatment of children. 
Both of the judgments in which Lord Donaldson made the statements already 
quoted (Re R and Re W’) involved proceedings in which the court was asked to 
override a child’s refusal of medical treatment. In Jn re B, the House of Lords 
sanctioned the use of the jurisdiction to make an order authorizing the steriliza- 
tion of a mentally handicapped seventeen-year-old girl.” 

The hypothesis which has been advanced in this paper is that cases of the kind 
outlined illustrated the exercise of the protective rather than the parental 


92 Secretary, Department of Health and Community Services v }WB and Another (1992) 106 ALR 385 at 445-6. 

99 In re X (A Minor) (Wardship: Restriction on Publication) [1975] 1 All ER 697. 

9 X County Council v A and Another [1985] 1 All ER 53. In the course of his judgment, Balcombe J remarked (at 
57) that he was satisfied that he had the jurisdiction to make an order which was ‘binding on the world at large’. He 
thus underlined the breadth and special nature of the protective jurisdiction. See also Zn re W (A Minor) 
(Wardship: Restrictions on Publication) [1992} 1 WLR 100. 

95 In Re B (FA) (An Infant) [1965] 1 Ch 1112. 

%° Re V (A Minor) (Wardship) (1979) 123 Sol J 201. 

97 [1984] 1 AC 174 at 207. There is some doubt about the correctness of this dissenting view, as all members of 
the majority expressly ruled that the jurisdiction to deal with an ouster application was derived from s1 of the 
Matrimonial Homes Act 1967. Nevertheless, the matter may be arguable and the inherent jurisdiction could 
certainly be invoked in cases not covered by the various statutory provisions which deal with domestic violence and 
property disputes. See Lowe and White, op cit above, n 12 at 129-30 and Parker, Cohabitees (1991, 3rd ed) at 86-91. 

%3 Inre B (A Minor) (Wardship: Sterilisation) [1988] 1 AC 199. 
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jurisdiction, since their essential feature was that they involved proceedings in 
which the courts were asked to wield powers not possessed by a natural parent. 
To explore this hypothesis it is necessary to consider some of the decisions in 
greater detail. Re R and Re W provide a good starting-point, as they illuminated 
the distinction between parental and extra-parental powers. Following the 
decision in Gillick, it seems to have been accepted that when a child has the 
maturity to make a fully informed decision on a particular matter, a parent’s 
right to exercise control in respect of that matter ‘yields’.°? In Re R, Lord 
Donaldson ruled that in such a situation the power of the court—being broader 
than that of a natural parent—did not yield, although the facts of the case made it 
unnecessary to invoke this broader jurisdiction.” The extended jurisdiction 
was, however, expressly invoked by him in Re W. The case involved a sixteen- 
year-old girl who was suffering from anorexia nervosa; the proceedings had been 
taken to clarify the legal position if she refused further treatment. Lord 
Donaldson acted on the assumption that those with parental responsibility for 
the girl could not give consent which would have been effective in the face of the 
girl’s informed decision to refuse treatment.'®! Nevertheless, in his view, there 
could be ‘no doubt’ that, since the Court’s powers extended beyond those of a 
natural parent, the parens patriae jurisdiction could be exercised to override the 
refusal of a ‘Gillick competent’ child.!°? In this manner he sought to underline 
the distinctiveness of the jurisdiction which he was exercising. 

The contrast between the parental and the protective jurisdictions was further 
illustrated by the cases on the sterilization of children with mental disabilities. 
Decisions such as that in Jn re B raised questions about the limits of parental 
power and hence about the basis on which the parens patriae jurisdiction could 
provide a source of additional power. In considering the court’s role, Lord 
Templeman concluded that consent to the sterilization of a minor was outside 
the scope of parental power and ‘should only be carried out with the leave of a 
High Court judge’.'? The problem of where authority to authorize the proced- 
ure should lie was more fully discussed by the High Court of Australia in 
Secretary, Department of Health and Community Services v }WB and Another. 
The view of the majority was that only a court—in this case, the Family Court of 
Australia—should have the power to authorize the operation: 


There are, in our opinion, features of a sterilisation procedure or, more accurately, factors 
involved in a decision to authorise sterilisation of another person which indicate that, in 
order to ensure the best protection of the interests of a child, such a decision should not 


% Gillick v West Norfolk and Wisbech Area Health Authority [1986] 1 AC 112 at 186, per Lord Scarman. 

00 In Re R, both Lord Donaldson ({1991] 4 All ER 177 at 187) and Farquharson LJ (at 192) held that the fifteen- 
year-old girl who was the subject of the proceedings was not ‘Gillick competent’. Further, Lord Donaldson (at 185— 
6) seemed to accept that, on the facts before him, those with parental responsibility for the child (the local authority) 
had the power to give the necessary consent. Thus there was no question of the court intervening because of a 
parent’s lack of power. 

IC! £1992] 4 All ER 627 at 633. 

12 tbid at 637. A similar decision was reached by Balcombe LJ (at 643) and by Nolan LJ (at 646). 

1033 In re B (A Minor) (Wardship: Sterilisation) [1988] 1 AC 199 at 205. 

I$ (1992) 106 ALR 385. 
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come within the ordinary scope of parental power to consent to medical treatment. Court 
authorisation is necessary .. .'° 


Like Lord Donaldson in Re W, the majority emphasized that the jurisdiction of 
the appropriate court flowed from the broad prerogative powers delegated by the 
monarch: 


(Tjhe parens patriae jurisdiction springs from the direct responsibility of the Crown for 
those who cannot look after themselves . . . So the courts can exercise jurisdiction in cases 
where parents have no power to consent to an operation, as well as cases in which they 
have the power.' 


Consideration of the foregoing cases not only demonstrates the breadth of the 
protective jurisdiction, but also suggests the need for a closer analysis of the 
parens patriae power. For Lord Donaldson (in Re R) and the majority of the 
High Court of Australia (in 7WB), the essence of what has been described in this 
paper as the parental jurisdiction was that the powers which it conferred were 
‘derivative’. A court exercising this jurisdiction was seen as standing in the shoes 
of a natural parent and so could be described as deriving its powers from that 
parent. As a surrogate, it could do whatever the parent could do. The protective 
jurisdiction, in contrast, conferred power of a different (ie, not derivative) kind. 
It allowed a court to do what a parent was unable to do. This distinction is best 
illustrated by a re-consideration of the medical treatment cases. If the facts in 
Re R had been a little different and a natural parent had refused to consent to the 
necessary treatment of a child who was not ‘Gillick competent’, it is clear that a 
court exercising the prerogative jurisdiction would have the power to give 
consent. When it did so, it could be described as asserting derivative powers, for 
it would be doing what the parent was competent to do. One possible objection to 
this analysis is that a court taking such action would override the parent’s 
decision and that it would be odd to describe a power to supersede a parent as a 
derivative power. This objection must, however, be dismissed, for the history of 
the parens patriae jurisdiction has long been marked by intervention to protect 
children when parents have failed to exercise their powers.’ To describe a 
jurisdiction exercised in this manner as ‘derivative’ does assist our understand- 
ing of its nature; a court so acting puts on the mantle of a parent. 

Can the same be said of the role performed by the courts in Jn re B and WB? 
The crucial point about these cases was that the nature of the procedure— 
sterilization—was such that authorization could not be given by a parent. In 
authorizing the operations, the courts thus expressly made decisions of a kind 
which could not be made by a natural parent. A similar analysis could be applied 
to Re W. If it is accepted that parental power in medical matters ‘yields’ when a 

105 bid at 404. 

10% Ibid at 411. The Court cited Re R as authority for this statement. 

107 As Dougtas has pointed out, the fact that a court exercising the parens patriae jurisdiction asserts the right to 
override a decision by a parent does not mean that there is anything special about the nature of the jurisdiction 


which the court is exercising. A court charged with the task of protecting children’s interests must always he able to 
override the parents. “The Retreat from Gillick’ (1992) 55 MLR 569 at 573. 
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child is ‘Gillick competent’, a court which intervenes to override the child’s 
refusal is asserting powers not derived from a natural parent. Thus it is possible 
to identify a group of medical treatment cases in which non-derivative powers 
have been invoked, either because the treatment was exceptional or because the 
power of the parents had terminated. In one sense, therefore, these cases 
demonstrated the exercise of the broad protective jurisdiction, since it empow- 
ered the courts to do more than stand in the shoes of the parents. Yet this analysis 
is not completely satisfactory, for it pays insufficient attention to the nature of the 
courts’ decisions. Although beyond parental competence, the decisions made in 
cases such as Jn re B and Re W could properly be described as ‘parent-like’ 
decisions. Being related to medical treatment, the decisions were of the kind 
normally made by parents. They were markedly different from those made in the 
other cases discussed in this section of the paper. These illustrated a power to 
intervene in areas of a child’s life over which a parent would have no control. 
Parents cannot, for example, exercise control over such matters as the publica- 
tion of potentially harmful material or over the persons who wish to associate 
with their children. It follows, therefore, that the protective (or non-derivative) 
jurisdiction has two quite different aspects. On the one hand, it allows a court to 
intervene to make decisions which are of a kind normally made by a parent, but 
which, for some special reason, are outside parental competence. On the other, it 
permits intervention in a miscellaneous range of situations which often (but not 
invariably) involve persons outside the family. In combination, these two facets 
of the jurisdiction confer extraordinarily broad powers. A court exercising them 
is free to act as a deus ex machina, intervening whenever this is thought to be ina 
child’s best interests. 

The breadth of the powers claimed by a court asserting the protective 
jurisdiction was the subject of comment in Brennan J’s important dissenting 
judgment in JWB. While agreeing that a sterilization procedure was not one 
which a parent could authorize, he asked how a court could acquire the power to 
authorize it. He rejected the argument that a court, when exercising its parens 
patriae jurisdiction, enjoyed a wider power than parents possessed in respect of 
the personal integrity of their children. In Brennan J’s opinion, a court’s powers 
in such matters were no greater than a parent’s. He did, however, concede that 
there are situations in which the parens patriae jurisdiction may be exercised to 
make protective orders in relation to matters which are beyond parental 
powers.’ His judgment thus reflected an acceptance of the distinction— 
suggested above—between ‘parent-like’ decisions and decisions relating to 
matters over which parents have no control. It was the power to make decisions 
of the former kind which he refused to accept as a proper exercise of the 
protective jurisdiction. His, however, was a minority view and it seems that 
neither in England nor in Australia can the jurisdiction be defined as narrowly as 
his judgment suggests. Nevertheless, whatever one’s views on his dissent, it is 
necessary to confront the uneasiness which underlay his ruling. His Honour 

168 (1992) 106 ALR 385 at 430. 
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expressed anxiety about the disturbing social implications of the acceptance of a 
broad parens patriae jurisdiction. His concern was that the jurisdiction could 
provide a platform for ‘an imperial judiciary’.!” 

This comment, of course, identifies the most important question which must 
be asked about the protective jurisdiction. The powers which it confers are great. 
In Re X, in an often-quoted statement about the parens patriae power, Lord 
Denning remarked, ‘No limit has ever been set to the jurisdiction,’ and this 
opinion was shared by Roskill LJ and by Sir John Pennycuick.!" It was this view 
which was echoed by Lord Donaldson in Re W, when he referred to the 
‘theoretically limitless’ powers conferred by the parens patriae jurisdiction. 
There are obvious dangers in the assertion of such powers. If it is thought that an 
attempt should be made to minimize these dangers, the search for methods of 
doing so requires a distinction to be made between the breadth of the jurisdiction 
and the circumstances in which it will be exercised. It is clear that, in the absence 
of statutory exclusions, there is no matter involving the welfare of a child which 
is outside the parens patriae (and hence the protective) jurisdiction. In some 
cases, however, it has been accepted that the jurisdiction will not automatically 
be exercised simply because a child’s interests are threatened. The difficulty lies 
in trying to identify principles which can be systematically applied. There are 
two ways of approaching this problem. One is to make a distinction between the 
category of cases to which limits apply and that in which there are no constraints 
on the exercise of the jurisdiction. The other is to rely on general principles 
governing the exercise of any judicial powers. 

Support for a solution dependent on the identification of the category to which 
a case belongs was provided in S v McC; W v W, where the majority determined 
the matter before them on the basis of whether it fell within the ‘custodial 
jurisdiction’.'!! This term is applied to matters covered by s 1 of the Guardian- 
ship of Infants Act 1925 and its successors.!!* The 1925 provision required any 
court hearing proceedings relating to the ‘custody or upbringing’ of a child to 
regard the welfare of the child as ‘the first and paramount consideration’. Lord 
MacDermott’s analysis reflected the view that, while a court hearing matters 
which fitted this description should be guided by this criterion, one hearing 
proceedings which did not involve a question of ‘custody or upbringing’ was 
subject to different requirements. At issue in S v McC; W v W was how the High 
Court should approach the task of deciding whether to authorize the taking of a 
blood test on an infant. Lords MacDermott, Reid and Hodson expressly based 
their decisions on their finding that the matter did not fall within the custodial 
jurisdiction. In Lord MacDermott’s words: 


109 Ibid at 431, citing Rosellini J in In the Matter of Guardianship of Hayes Wash 608 P 2d, 635 at 646 (1980). 

N° Re X (A Minor) [1975] 1 All ER 697 at 703, 705 (‘no limits to that jurisdiction have yet been drawn’); 706 (‘an 
unrestricted jurisdiction’). 

M1 11972} AC 24 at 48. 

42 Guardianship of Minors Act 1971, s 1 and Children Act 1989, s 1. 
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The question raised by a blood test application is quite distinct from the question of 
custody and the other questions mentioned in section 1 of the Guardianship of Infants 


Act.!? 


From this it followed that a court deciding the question was obliged to balance 
the child’s interests against the rights of others. As Lord Reid put it, while a 
decision as to custody did not require attention to be paid to competing public 
interests: 


fH]ere there is or may be a conflict between the interests of the child and the general 
requirements of justice.'!* 


In such a situation, more is required than the application of the welfare principle. 
In Lord Hodson’s view in the case before him: 


The infant needs protection but that is no justification for making his rights superior to 
those of others.!° 


A similar approach was taken in In re X, to which reference has already been 
made. In the court of first instance, Latey J described the parens patriae powers 
as existing ‘to protect the young against injury of whatever kind from whatever 
source’.!!© In the Court of Appeal, Roskill LJ rejected those words as being too 
wide, noting that they were ‘tantamount to saying that in every case where a 
minor’s interests are involved, those interests are always paramount and must 
prevail’.'!'? He and the other members of the Court insisted on the need for the 
holding of a proper balance between the protection of the child and the right of 
free publication and therefore allowed the appeal against the injunction which 
Latey J had granted. A third example was provided by In re K (Infants).'" 
There a mother involved in a custody dispute had had her two children made 
wards; she later sought to obtain access to confidential reports which had been 
prepared on the children for the guardian ad litem. He argued that disclosure of 
the contents of the reports would be harmful to the children. In rejecting the 
view that the children’s interests should be the sole determinant of the outcome, 
all members of the House of Lords drew attention to the need to consider not 
only the children’s welfare, but also the interest which a party to legal 
proceedings has in obtaining access to—and hence having the opportunity to 
challenge—reports which might influence the outcome of those proceedings. 

The foregoing cases can be interpreted as indicating that in some situations 
(those which do not relate to a child’s custody or upbringing) a court is 
constrained by the need to balance a child’s interests against the interests of 


"3 [1972] AC 24 at 50. Lord Hodson expressed a similar view (at 59). 

14 Tbid at 44. 

"3 Ybid at 58. 

16 [1975] 1 All ER 697 at 701. 

17 Thid at 706. 

"8 Official Solicitor to the Supreme Court v K and Another [1965] AC 201. 
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others.!!° If this interpretation is accepted, it follows that there is an identifiable 
category of cases in which the exercise of the parens patriae jurisdiction is 
limited. There is, however, another view. While it is possible to distinguish 
between those cases which fall within the custodial jurisdiction and those which 
do not, it may not be appropriate to use this distinction as a means of 
differentiating between those cases in which a court is restricted and those in 
which it is not. The significant feature of the custodial jurisdiction is that its 
exercise requires the child’s welfare to be treated as the first and paramount 
consideration. Respect for this criterion does not free a court from all con- 
straints. While the parens patriae jurisdiction is a ‘very special’ one,'”° it must— 
regardless of the category of proceedings—be exercised according to ‘the 
ordinary principles of a judicial inquiry’.'*! As Lord Devlin pointed out in Jn re 
K (Infants), although it can be said that a judge exercising the jurisdiction 
may—in the absence of statutory restrictions—do as he or she thinks fit, the same 
is true of the administration of justice as a whole.'** Whatever the jurisdiction, a 
judge must act judicially and the special nature of the parens patriae powers does 
not free him or her of this obligation. 


There is no doubt that whoever administers the jurisdiction parens patriae must act 
judicially, that is to say, there are some judicial principles which he must observe. He may 
not, for example, investigate on his own, seek out his own sources of information and 
refuse to listen to what any one else has to say .. . He cannot .. . treat the matter as if he 
were a private parent. 


Further, ‘the ordinary principles of judicial inquiry do not stand or fall as a 
whole’.!”? What is necessary to provide a fair hearing and observance of the 
requirements of natural justice will vary from case to case.'*4 

The fact that the need to treat the welfare of the child as the paramount 
consideration is a distinguishing feature of some types of proceedings does not 
mean that these proceedings can be conducted without regard to the interests of 
others who might be affected. It is difficult to imagine a case in which a court 
exercising the parens patriae jurisdiction will not be required to exercise its 
discretion and in so doing it must, as Lord Devlin demonstrated, observe some 
rules. It therefore seems unhelpful to argue that a court exercising the ‘custodial’ 
jurisdiction is free of constraints which operate in cases which fall outside that 


19 This analysis was favoured by Lowe and White, op cit above, n12. They distinguished between the 
‘custodial’ and ‘protective’ jurisdictions, arguing that in the exercise of the latter, the child’s interests ‘have to be 
weighed in the balance with any other countervailing interests’. They defined the protective jurisdiction as 
encompassing ‘matters falling outside the ambit of the Guardianship of Minors Act 1971, s 1, and which are not 
otherwise governed by other statutes’. (At 146 and 158.) Lowe and White used the term ‘protective jurisdiction’ 
somewhat differently from the way it is used in this paper. 

120 Official Solicitor to the Supreme Court v K and Another [1965] AC 201 at 219, per Lord Evershed. 

121 Ibid at 238 per Lord Devlin, approving the comments made by Upjohn LJ in the Court of Appeal in In re K 
(Infants) [1963] 1 Ch 381 at 405. 

122 [1965] AC 201 at 237. 

13 Ibid at 239. 

124 See also Lord Evershed, ibid at 218, citing Tucker LJ in Russell vy Duke of Norfolk [1949] 1 All ER 109 at 118. 
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jurisdiction. As Lord MacDermott observed of the words used in s1 of the 
Guardianship of Infants Act 1925: 


{I]t seems to me that they must mean more than that the child’s welfare is to be treated as 
the top item in a list of items relevant to the matter in question. I think they connote a 
process whereby, when all the relevant facts, relationships, claims and wishes of parents, 
risks, choices and other circumstances are taken into account and weighed, the course to 
be followed will be that which is most in the interests of the child’s welfare . . .!* 


However the proceedings are categorized, the process to which Lord MacDer- 
mott referred is the same. It follows, therefore, that whether a court is exercising 
custodial, parental or extra-parental powers, it has a general duty to act 
‘judicially’. For the purposes of this paper, the significance of this conclusion is 
that it is not possible to identify rules or principles which impose specific 
constraints on the exercise of the extremely broad powers conferred by the 
protective jurisdiction. No convincing answer can be offered to those who share 
Brennan J’s concern about an ‘imperial judiciary’. 


Conclusion 


Given the uncertain origins of the parens patriae jurisdiction, it is not surprising 
to find that the search for a precise definition of its character and limits has 
proved unsuccessful. The jurisdiction is not the product of a clear and continu- 
ous line of development. The parental jurisdiction seems to have been plucked 
from the air at the end of the seventeenth century (although subsequently 
attempts were made to provide assurances about its respectable antiquity). Quite 
how its nature was interpreted in later centuries is difficult to determine today. 
What did eighteenth and nineteenth century Chancery judges mean when they 
invoked the parens patriae principle? Did they view the monarch—and hence 
themselves—as vested with the powers of a natural parent, or were they invoking 
the powers of a monarch who was much more than a parent-figure? Depending 
on the answer one gives to this question, one can conclude either that the 
protective jurisdiction is well established or that it is the product of radical 
developments which occurred in the twentieth century. If one adopts the latter 
view, then the protective jurisdiction must be seen as a very recent judicial 
creation. Should its credentials be open to question, then it might be possible to 
challenge the High Court’s assertion of extra-parental powers. It might be 
thought to be safer—and more consistent with the origins of the parens patriae 
jurisdiction (to the extent that these can be determined)—for a court exercising 
the jurisdiction to see itself as a surrogate parent and hence limited to the exercise 
of parental powers. 

This may, however, represent too conservative a view. It may be argued that, 
while the development of the parens patriae jurisdiction has been uneven, 


125 Fy C [1970] AC 668 at 710-11. 
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historical analysis reveals a process marked by benevolent opportunism. When- 
ever new circumstances have arisen in which intervention might be justified to 
protect children’s welfare, the Judges—while sometimes refusing to exercise 
their powers—have never sought to circumscribe the jurisdiction. The result has 
been the fashioning of a capacious jurisdiction. Opinions will differ on whether 
the risks posed by its existence are outweighed by the potential for good residing 
in a jurisdiction which can be invoked whenever a child’s welfare is threatened. 
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